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TREATMENT OP ENEMY ALIENS 

(Being Part XV of Some Questions of International Law in the 
European War, continued from previous numbers of the Journal) 

MEASURES IN RESPECT TO PROPERTY AND BUSINESS 

A. In Great Britain 

The English, Custodian. The outbreak of the war found in nearly 
every belligerent country vast amounts of property, both real and 
personal, owned by persons of enemy nationality or domicile. 1 Like- 
wise, enemy persons were the owners or shareholders in many busi- 
ness and industrial enterprises, corporations, partnerships, etc. "With 
a view to preventing such property from being used or such business 
from being conducted in a manner prejudicial to the national de- 
fense or for the benefit of the enemy, the governments of all the 
belligerent countries very early adopted measures for placing enemy- 
owned property and enemy business enterprises under the control or 
supervision of the public authorities. 

In Great Britain, such property was placed under government 
control by the Trading with the Enemy Amendment Act of Novem- 
ber 27, 1914, which directed the Board of Trade to appoint a cus- 
todian of enemy property for England and Wales and another for 
Scotland and Ireland. For England and Wales the public trustee, 
an officer already in existence, was designated to perform the duties 
of custodian. He was charged with the duty of "receiving, holding, 
preserving and dealing with such property as might be paid to or 
vested in him in pursuance of the act." The courts were empowered 
to vest in the custodian any property, real or personal, belonging to 

i For figures on the value of such holdings, see Clunet, Journal du Droit 
International, 1915, p. 286, 1917, p. 496; Strasburger Post, July 18, 28, 1917, in 
Facts about the War, Paris Chamber of Commerce, August, 1917. See, also, 
Eceard, Biens et IntirSts Frangais en Allemagne, 1917, pp. 26-27, and Bruneau, 
VAllemagne en France, 1914. 
744 
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or held or managed for or on behalf of any enemy, whenever they 
were satisfied that such disposition was expedient. All such property 
was declared to be exempt from attachment or seizure in execution of 
a judgment, although the custodian was allowed to pay debts due 
British subjects from the income thereof, if so ordered by the courts. 2 
Subject to this exception, the custodian was to hold all property 
placed in his custody until the end of the war, for the benefit of its 
owners, provided their own governments accorded reciprocity of 
treatment to British subjects. The custodian was further empowered 
to place on deposit with any bank, or to invest in any securities ap- 
proved by the Treasury, any moneys paid over to or received by him 
in pursuance of the Act, and any dividends or interest received on 
account of such deposits or investments were to be dealt with in such 
manner as the Treasury might direct. Any sum which, had a state 
of war not supervened, would have been payable to or for the benefit 
of an enemy subject in the form of dividends, interest or profits, was 
to be paid to the custodian and not to the enemy claimant. All hold- 
ers of enemy property and, all managers of companies in which enemy 
aliens held an interest were required to furnish the custodian within 
one month full particulars concerning all shares, stocks, and inter- 
ests held by enemy aliens in such -property or companies. Creditors 
of enemy aliens and persons entitled to recover damages against an 
enemy alien were authorized to make application to the High Court 
for an order empowering the custodian to sell or otherwise dispose 
of the property of any enemy alien against which a British subject 
might have such a claim. The transfer by an enemy alien of any 
securities, debts, bills, notes or obligations, after the outbreak of 
war, was declared to be illegal, unless they were bona fide transactions 
and made for value received before November 19th. 3 

2 In the case of Krupp Ahtien Gesellschaft (1916 W. N. 234), Mr. Justice 
Younger held that British creditors of enemy aliens were not entitled to interest 
on such debts. Thereupon the rules issued in pursuance of the Act were promptly 
amended so as to allow interest in such cases. Solicitors' Journal, Vol. 60, p. 
534; Law Times, July 1, 1916, pp. 150-151. 

3 Text of the Act in Pulling's Manual of Emergency Legislation, Supp. II, 
pp. 19-27, and Baty and Morgan, War, Its Conduct and Legal Results, pp. 512- 
523. 
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The Controller. With a view to insuring the carrying on of 
enemy enterprises whenever the public interest so required, the 
Trading with the Enemy Act of September 18, 1914, authorized the 
Board of Trade, whenever it had reason to believe that the manage- 
ment of any business by an enemy alien or company was likely to be 
so affected by the war as to prejudice its continuance, but the carry- 
ing on of which was demanded by the public interest, to apply to 
the courts for the appointment of a controller of the firm or com- 
pany, the said controller to have the power of a receiver or manager, 
subject to such restrictions as the court might think fit. By an act 
of January 27, 1916, the powers of the controller were extended to 
those of a liquidator, including the power to pay debts, distribute 
assets, etc., 4 and the Board of Trade was empowered, whenever it 
appeared that the business of any person, firm or company was by 
reason of its enemy nationality or the nationality of its members be- 
ing carried on wholly or mainly for the benefit of or was under the 
control of enemy subjects, to prohibit or wind up such business. 5 
Already by a proclamation of August 10, 1914, enemy aliens had 
been prohibited from engaging in the business of banking, except 
with the written permission of a Secretary of State and subject to 
such conditions and restrictions as he might prescribe. The procla- 
mation further prohibited enemy alien banks from parting with any 
money or securities, but required them to deposit the same in such 
custody as they might be directed. The power conferred on the 
Board of Trade by the Act of January 27, 1916, was freely exercised 
and hundreds of enemy companies and business enterprises were 
closed and large quantities of German-owned property also appear 
to have been sold at auction by the public trustee. 

4 His powers were judicially interpreted in the case of Hamelberg Aktien 
Gesellschaft, W. N. (1916), and are analyzed in the Law Times of November 4, 
1916, pp. 141-142. 

s It will be noted that no application to the courts for an order to wind up 
such business was required. This feature of the law is criticized by the Solid- 
tors' Journal and Weekly Reporter, Vol. 60, p. 216. See also the Law Quarterly 
Review, Vol. 32, p. 249. 
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B. In France 

Basis of French Policy. French policy in respect to enemy prop- 
erty and business enterprises was similar in principle to that of the 
British Government. The decree of September 27, 1914, which cor- 
responds to the British Trading with the Enemy Act, made no pro- 
vision for placing enemy property under the control of a public 
custodian nor for putting the management of enemy business enter- 
prises in the hands of a controller. Nevertheless, it was assumed at 
the outset that the government must exercise control over all such 
property and enterprises in the interest of both the national defense 
and the maintenance of the economic life of the nation. 6 Moreover, 
such a policy was justified as a legitimate measure of retaliation 
against Germany for having closed her courts to French citizens and 
for having placed certain French houses in Germany under sequestra- 
tion. 7 In France, proceedings against enemy property and business 
enterprises were initiated, not by Parliament, but by the courts in the 
exercise of their common law jurisdiction, 8 although regulations were 
issued by the government from time to time for the guidance of the 
courts and the parquets in exercising their powers of control. 9 

« Compare Valery, "De la Condition en France des Ressortissants des Puis- 
sances Ennemis," Revune General de Droit International Public, 1916, pp. 374 ff., 
and Clunet, Journal du Droit International, 1916, p. 7. 

i See Valery, article cited, who emphasizes the character of the French meas- 
ures as a legitimate act of reprisal for the German pillage and confiscation of 
private property in France; also Fauchille, Les Attentats Allemands eontre les 
Biens et eontre les Personnes en Belgique et en France, ibid., 1915, pp. 257 ff., 
and Reulos, Manuel des SSquestres, p. 2. In fact, however, the German Gov- 
ernment had only excluded from access to its courts enemy subjects domiciled 
outside the Empire. Frenchmen domiciled within the Empire were free to sue 
in the German courts. 

s The Germans complained that the policy of sequestration adopted by the 
French courts was illegal, but Reulos (Les Siquestres et la Gestion des Biens 
des Sujets Ennemis en France, Clunet, 1917, pp. 24 ff.), shows that, this policy 
was entirely in accord with the established practice of the French courts in 
dealing with abandoned property or property held by persons who for reasons of 
public policy should not be left in control of it. 

9 The various circulars and decrees relating to the matter may be found in 
Reulos, Manuel des Siquestres; Dalloz, Guerre de 1911 ; and a collection entitled 
Legislation de la Guerre de 191J/ (Librairie de Son. du Reeueil Sirey). See also 
Signorel, Le Statut des Sujets- Ennemis (1916), pp. 128 ff. 
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Appointment of Sequestrators. "With the departure from France 
of a considerable number of German and Austro-Hungarian subjects 
at the outbreak of the war and the abandonment of their property, 
French creditors applied to the courts for the appointment of ad- 
ministrateurs-sequestrateurs of the property thus abandoned with a 
view to insuring its conservation and the ultimate recovery there- 
from of the sums due them. Likewise the parquets took the initiative 
in applying to the courts for writs of attachment of goods and mer- 
chandise belonging to enemy houses of trade, irrespective of whether 
the owners were in France or had departed. The first court to act 
upon such applications was the Civil Tribunal at Havre, which on 
October 2, 1914, issued an order for the seizure of the merchandise 
belonging to a German house in that city, 10 this partly for the pur- 
pose of preventing it from finding its way to the enemy and partly 
upon grounds of general public policy. 11 This mode of procedure 
in respect to enemy property commended itself to the Minister of 
Justice, and on October 8th he communicated the text of the decision 
of the Tribunal of Havre to the various parquets with the suggestion 
that, as it seemed to be of such a nature as to "constitute jurispru- 
dence," it be brought to the attention of the presidents of the tribu- 
nals and the procurators of their districts. 12 By a circular of October 
13th, M. Briand, then Minister of Justice, went further and "invited" 
the presidents of the Court of Appeal and the procurators-general 
thereof to proceed to seize and to put under sequestration all goods 
and merchandise, all funds {denier s), and generally all movable and 
immovable property belonging to or held by or for any German or 
Austro-Hungarian houses of trade, industry or agriculture in France, 
whether those houses had ceased or not their operations since the 
outbreak of the war. 18 They were admonished not to allow any such 

io Text in Eeulos, pp. 42-43, and Clunet, 1915, pp. 419 ff. 

ii Troimaux, 84questres et SSquestris, p. 3. 

12 Text in Eeulos, pp. 41-42. 

is The law of January 22, 1916, provided that French holders or managers 
of enemy property should upon their request be considered as sequestrators of 
the property in their possession, and such property should be regarded as under 
their eare. They were "sequestrators by law" as contra-distinguished from "ju- 
dicial sequestrators" who were appointed by the courts. 
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house to escape, and to that end they were urged to seek all informa- 
tion possible from the prefects, municipal authorities and commis- 
sioners of police, as well as chambers of commerce and other public 
or quasi-public bodies. At the same time they were admonished 
not to forget that they were acting in the name and as the repre- 
sentative of the public interest, the safe-guarding of which must be 
their first consideration. 14 Other circulars were addressed to the 
prefects directing them to give their full co-operation to the judicial 
authorities, and especially to furnish them with information regard- 
ing enemy establishments in their departments, 15 and to the procura- 
tors directing them to take the initiative in requesting the courts to 
appoint administrateurs-sequestrateurs of property and houses of 
trade belonging to German and Austro-Hungarian subjects. 16 

For certain reasons of public policy, natives of Alsace-Lorraine, 
Poles and Czechs were often in fact exempted from the operation of 
the sequestration measures. 17 The whole matter of the treatment of 
persons belonging to these races was left to the discretion of the 
courts. In each case an effort was made to distinguish between the 
"desirables" and the "undesirables," the former being exempted. 18 
The possession of a permis de sejour was usually accepted as a pre- 
sumption that the holder belonged to the first category. Likewise, 
the policy of sequestration does not appear to have been rigorously 
enforced against the property of certain Ottoman subjects, notably 
Syrians. As the sequestration measures applied to the property of 
all persons residing or domiciled in Germany and Austria-Hungary, 
it happened that property in France owned by a Frenchman residing 
in Germany was subject to sequestration. The Tribunal of the Seine 
also held that the property of naturalized Frenchmen of German 
origin who had left France and returned to Germany at the out- 
break of the war was subject to sequestration even before their de- 
naturalization by the French Government had been pronounced. 19 

" Text in Eeulos, pp. 44-45. 

is lUd., p. 46. 

ia Text in Eeulos, pp. 47-48. 

" See a circular of the Minister of Justice of October 14, 1914. 

is See Troimaux, pp. 87 ff. and 105 ff. 

is Reulos, p. 231. 
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Compulsory Declaration of Enemy Property. By a law of Janu- 
ary 22, 1916, all holders, administrators, guardians or surveillants 
of property belonging to the subjects of an enemy Power, and all 
debtors of enemy subjects, were required to make a detailed declara- 
tion concerning the amount and character of such property or debts. 
The obligation applied to all interests of whatever character held by 
enemy subjects in houses of trade, enterprises or exploitations, as 
well as all agreements or contracts of an economic character between 
persons residing in French territory and subjects of an enemy Power. 
The declarations were to be made to the procurators and officials of 
the judicial police, and failure to do so within the prescribed period 
was punishable by imprisonment of from one to five years and by a 
fine of from 500 to 20,000 francs. 20 

Powers of the Sequestrators. The functions of the administra- 
teurs-sequestrateurs were in principle similar to those of the English 
custodian. Again and again the Minister of Justice, in the circulars 
which he issued for their guidance, reminded them that their role 
was mainly that of conservators. 21 They were merely the guardians 
and custodians of the property placed in their charge and were, to 
hold and preserve it as an "economic hostage" until the end of the 
war, with a view to protecting the eventual rights of French creditors 
and those of the allies of France and of neutral countries, and also 
to prevent its being used to the prejudice of the national defense. 
The income of the property held by them was to be received, and out 
of it the debts due by the owners to French creditors were to be 
paid. The remainder was to be deposited in the public treasury. 
Unlike the English controller, they had no general power to operate, 
or wind up the affairs of business concerns. 22 Nevertheless, whenever 

20 See Reulos, pp. 32 if., for the text. See Troimaux, pp. 147 ff., for a dis- 
cussion of the nature and purposes of the law. Troimaux details some of the 
ingenious ruses adopted by German houses and property owners to avoid the 
sequestration measures (pp. 117 ff.). 

21 This restricted view of their powers was affirmed by the French courts in 
many eases. Many of these decisions may be found in the Journal du Droit In- 
ternational, edited by M. Clunet, in Reulos, op. tit., Part III, and in Troimaux, 
op. tit., pp. 55 ff. The two latter treatises contain analyses and comment on the 
French decisions. 

22 Decision of the Tribunal of Oran, Clunet, 1916, p. 967. 
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the public interest required the closing of an enemy enterprise or its 
continued operation for the manufacture or production of commodi- 
ties needed for military or other purposes, the courts might direct 
that one or the other policy be followed ; in the former case the court 
appointed a liquidator, and in the latter an administrator-seques- 
trator to carry on the business. 23 In France, therefore, contrary to 
English procedure, no enemy business could be closed and its affairs 
wound up except by an order of the court. Likewise, except in 
case of absolute necessity, as, for example, where the sequestrated 
goods were perishable or were subject to debts or other incumbrances 
which required to be discharged immediately, or where military or 
economic considerations made it imperative or highly desirable, the 
assets of property in the hands of a sequestrator could not be alien- 
ated, sold or otherwise disposed of except upon an order of the 
court. 24 Sequestrators were required to keep accounts of the receipts 
and expenditures and make detailed reports to the courts, to whose 
control their activities were largely subject. They were admonished 
to exercise care and economy in the discharge of their duties and to 
use every effort to preserve the property in the same condition in 
which they received it. All dividends or other income from seques- 
trated property were required to be paid over to the Caisse des 
Depots et Consignations to be held by it for the eventual benefit of 
the owners, and no proceeds from enemy property were employed 
in France for subscriptions to war loans, as was done in Germany 
and the United States. The expense entailed by the administration 
of the sequestration policy was borne by the property sequestered. 
The Germans alleged that this expense was so large as to consume 
in many cases the larger part of the property, but this charge was 
denied by the French authorities, who assert that there was practi- 
cally no expense, except registration fees in case of sales. 25 

The rigor of the sequestration measures was often relaxed in 
exceptional cases. Thus, by a circular of the Minister of Justice of 

23 Circular of the Minister of. Justice, November 3, 1914. Text in Eeulos, 
pp. 63 ff. 

24 Circular of November 14, 1914, Eeulos, pp. 74 ff. 
26 Eeulos, 1915, p. 1078. 
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December 3, 1914, addressed to the procurators-general, he directed 
them to make derogations from the general principle in the case of 
simple enemy individuals when no consideration of public policy 
nor the national defense would be subserved by the sequestration 
of their goods. No such purpose would be subserved, for example, 
by sequestrating the trade or industry of a petty shop-keeper or pro- 
ducer whose commodities served exclusively for the subsistence of 
himself and his family. So with regard to the business and property 
of enemy subjects whose sons were fighting in the French armies, 
it would be harsh to subject them to the regime of sequestration. In 
all such cases the judicial authorities were to exercise their discretion 
and to act with prudence and with due consideration for the national 
interests. 26 

Status of Mixed Companies. In the enforcement of the policy 
of sequestration of enemy property and business enterprises, no 
little difficulty was encountered in determining the status of mixed 
companies and partnerships. In his circular of October 13, 1914, 
M. Briand, notifying the presidents and procurators-general of the 
Courts of Appeal that they must put under sequestration the prop- 
erty of enemy houses, directed them to apply the measure equally 
to houses which dissimulated their real character by taking the form 
of a French company having its headquarters in France and organ- 
ized under French law, even when as many as one-third of the 
shareholders or partners were of French, allied or neutral nation- 
ality. In a circular of October 25th, he directed that only the 
interests held by German or Austro-Hungarian subjects in such 
houses should be put under sequestration and that in such cases 
some French, allied or neutral member of the firm should be ap- 
pointed sequestrator. But if it appeared necessary to insure a 
strict enforcement of the decree of September 27th regarding trade 
with the enemy, the company might be dissolved and a liquidator 
appointed. As to this necessity, however, the judicial authorities 
were to have full discretion. 27 In practice, it appears that the entire 
property of companies, all or a majority of whose shareholders were 

26 Text in Reulos, pp. 100 ff. 
27Reulos, p. 51. 
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of enemy nationality, was put under sequestration, but as to those 
in which they constituted a minority only, the proportion representing 
the enemy interests was sequestrated. 28 

C. In Germany 

Early German Policy. As has been said, the French Government 
justified its policy of sequestration partly upon considerations of 
national defense, partly as a necessary measure for the protection 
of French creditors and the maintenance of the economic life of the 
nation, and partly as a legitimate act of retaliation for the German 
decree of August 7, 1914, excluding French nationals and establish- 
ments domiciled outside the Empire from access to the German 
courts. 29 The French measures of sequestration, as well as those of 
the British Government, aroused strong resentment in Germany, 
where they were denounced as a violation of the law of nations 
which establishes the immunity of private property in land warfare. 30 
By way of reprisal 31 (im wege Vergeltung), therefore, the German 
Bundesrath adopted an ordinance on September 4, 1914, empowering 

28 See, e.g., the decision of the Oour de Paris of February 27, 1917, Clunet, 
1917, p. 1457. 

29 The French text of the German decree of August 7th may be found in 
Reulos, p. 478. The French seem to have been under the impression that the 
German decree closed the German courts to all Frenchmen whether domiciled 
within or without the Empire. In fact, as stated above, it applied only to those 
domiciled outside the Empire. 

so See the Norddeutsche Zeitung of November 30, 1914. The same paper, in its 
issue of April 14, 1917, published an official notice which complained that from 
the outset the French had sequestrated not only the property of German com- 
mercial enterprises, but also the goods of private individuals; that the French 
policy was ruinous and wasteful, and that important enterprises in which Ger- 
mans held an interest had been put up for sale in a lump and sold to the French 
partners at nominal prices. M. Keulos, in Clunet's Journal, 1917, pp. 26 ff., denies 
the German charges. 

The above and other similar charges in respect to the treatment of German 
property in France are made by Hans Reichel, of Zurich, in the Juristische 
Woohenschrift of Berlin for May 1, 1915, p. 471. There is a French translation 
of his article in Clunet, 1917, pp. 489 ff., by M. Dreyfus, who likewise denies the 
German charges. 

31 In view of the fact, however, that the French policy of sequestration was 
not inaugurated until October, 1914, it is difficult to see how the German ordi- 
nance of September 4th can be defended as an act of reprisal against the French 
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(but not requiring) the central authorities of the several states of 
the Empire to establish a regime of supervision over enemy enter- 
prises (unternehmungen) situated within their respective territories, 
including all the branches of enemy houses which were directed or 
controlled by persons of enemy nationality or the funds of which 
were destined for transmission to enemy countries. This supervision 
was to be exercised by surveUlants or supervisors {aufsicht personen) 
appointed by the government and at the expense of the enterprise. 
They were to see that no business was carried on during the war 
by such enterprises, but the property and other private rights of 
the enterprise were not to be impaired. Supervisors, therefore, had 
no power to liquidate or wind up its affairs or to manage or operate 
it. The exploitation of the enterprise might be carried on as before 
the war, but its directors and employees were required to conform 
to the rules and decisions of the supervisors. The supervisor was 
given power to control the transactions of the undertaking, espe- 
cially those involving the disposition of property and the transmis- 
sion of communications; to inspect papers; audit accounts; make 
inventories and require information regarding the transactions. No 
money nor other property of an undertaking placed under super- 
vision could in general be transmitted to an enemy country, but the 
supervisor was authorized to make exceptions to this rule in appro- 
priate cases. He might also direct that such money or securities be 
deposited in the Imperial Bank to the credit of the enterprise. Vio- 
lation of the terms of the decree was punishable by a fine not ex- 
ceeding 50,000 marks or imprisonment not exceeding three years 
or both. 82 

measures of sequestration. Compare an article entitled Les Siquestres des Biens 
des Sujets Ennemis en Allemagne, Clunet, 1916, pp. 1546 ff., and an article by 
Eeulos, ibid., 1917, pp. 26 ff. 

32 The text of this and other decrees, laws, circulars of instruction, etc., may 
be found in a German collection entitled Die Kriegs Notgesetze, Sammlung der 
Wichtigen Gesetze, Verordnungen und Erlasse, published by Carl Heyman, Berlin. 
See Vol. I, pp. 137-139, for the text of the above decree. The French text of this 
and other decrees relating to the treatment of enemy property in Germany may 
be found in Eeulos, op. cit., pp. 478 ff. See also Clunet, 1917, pp. 77-8, and 
Bccard, Biens et IntMts Frangais. 

The number of decrees and circulars issued by the German Government in 
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Adoption of the Policy of Compulsory Administration of Enemy 
Enterprises. By an ordinance of October 22, 1914, establishments 
or branch houses which had been placed under supervision in pur- 
suance of the above-mentioned decree and which did not have in 
Germany a head or agent qualified to perform legal acts in respect 
to such establishments or branch houses, were placed under a regime 
of compulsory administration (zwangsweiserverwaltung) . For each 
such enterprise a manager (ver waiter) was to be appointed by the 
court of first instance (amtsgericht) upon the nomination of the 
supervisor. He was empowered to manage, subject to the direction 
of the supervisor, the affairs of the enterprise and to exercise all 
the powers of the owner or his agent. During the period of forced 
administration, the owner or his agents were disqualified from per- 
forming any legal acts in connection with the business. 83 By an 
ordinance of November 26, 1914, the Bundesrath went still further 
and, by way of reprisal, authorized (but did not require) the central 
administrative authorities of the states, with the assent of the Chan- 
cellor, to place under the regime of forced administration all enter- 
prises as well as their branches, and all immovable property owned 
wholly or in preponderating part by persons of French nationality. 8 * 
An administrator (not necessarily a public functionary) appointed 

respect to enemy property and enterprises was very large. Clunet (1917, p. 385) 
gives a list of seventeen such decrees and ordinances. An analysis of the more 
important of them may be found in Senate Document No. 107, 65th Gong. 1st sess., 
entitled "Trading with the Enemy," by Theo. H. Thiesing, of the Library of 
Congress. 

33 German text in Die Kriegs Notgesetee, Zweites heft, p. 1 ; French text in 
Reulos, p. 486, Eccard, p. 238 and Clunet, 1915, pp. 80-81; 1916, p. 324; and 
1917, pp. 266 ff. German creditors of enemy subjects were entitled to institute 
proceedings in the courts by way of execution against property belonging to the 
latter and which had been placed under sequestration. See a decision of the 
Oberlandesgericht of Colmar, May 12, 1915, Soergel, Kriegsrechtsprechung imd 
Kriegsrechtslehre, p. 115, and a decision of the Landgericht of Berlin, March 22, 
1915, ibid., p. 115. Controllers of enemy firms could sue in the name of the 
firm in respect to its affairs. Ibid., p. 206. As to the powers of managers of 
enemy firms, see a decision of the Prussian Kammergerieht in May, 1916, text in 
Clunet, 1917, pp. 266 ff.; also Clunet, 1917, pp. 480 ff. 

3* It will be seen that enemy interest, and not the domicile of the French 
shareholders or partners, was made the test. It was immaterial whether the 
latter had their domicile in German, enemy or neutral territory. 



756 THE AMERICAN JOURNAL OP INTERNATIONAL LAW 

by the government was to be put in control of the enterprise or 
property, with almost absolute authority, to act in the name of the 
owner or manager. He alone could sue in the name of the enterprise 
and could remove and appoint directors and employees. He could 
operate the enterprise permanently or temporarily with a view to 
winding up its affairs. Upon the request of a German shareholder 
or partner, and with the approval of the state authorities, he could 
proceed to dissolve the company or partnership and liquidate its 
affairs, in which case a liquidator appointed by him was put in 
control. 38 The latter could alienate the property wholly or in part, 
pay its debts and deposit the balance with the government. The 
state authorities were authorized to permit payments to enemy owners 
and partners domiciled in Germany so far as necessary for their 
support. During the period of sequestration all powers and rights 
of the directors, shareholders and partners were suspended. The 
expense of administration was to be paid out of the assets or income 
of the business. If after liquidation any balance remained the amount 
due French subjects was to be deposited in the Imperial Bank to their 
account. 86 

Following British and French practice, the German Government, 
by a decree of October 7, 1915, required an obligatory declaration 
in respect to all enemy property, including shares of stock and 

35 French writers have complained of the German procedure of dissolving 
mixed companies, a majority of the stock of which was owned by French partners, 
this upon the request of a single German partner. See the opinion of the Ham- 
burg Landgericht of July 1, 1915, in Soergel, Kriegsreehtsprecfmng und Kriegs- 
rechtslehre, p. 26, where a house of trade composed of three partners, of whom 
two were English and the third German, was dissolved upon the petition of the 
German partner. The Tribunal of the Seine declined to order a dissolution in a 
similar case. Keulos, La SSquestration et la Gestion des Biens des Sujets Bnnemis 
en France, Clunet, 1917, pp. 38-39. See also an article from the Berlin Tagehlatt 
of August 18, 1916. (French translation in Clunet, 1917, p. 492.) 

se Text in Kriegs Notgesetze, Heft 2, p. 3. A detailed analysis of the above- 
mentioned ordinances, with general comment on the German policy in respect to 
the treatment of enemy property, may be found in a series of articles entitled 
Regime Juridique des Biens Ennemis en AHemagne in Clunet, 1917, pp. 385 ff. 
and 875 ff., by Giesker-Zeller of Zurich. There is also a review and defense of 
German policy in an article by Dr. Haber, of Leipzig, in the Juristische Wochen- 
schrift of April 15, 1916. (French translation in Clunet, 1916, pp. 448 ff.) 
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claims against persons domiciled in the Empire. The declaration 
was required to be made by the owner or holder to such officials as the 
state governments might designate. Heavy penalties were prescribed 
for failure to make the required declaration or for false and inexact 
returns. 37 Although in terms this ordinance applied only to French 
enterprises, the Chancellor was authorized by section 9 to extend by 
way of reprisal its provisions to the subjects of other enemy states, 
and in fact they were so extended to apply to the subjects of Great 
Britain, Russia, Portugal, Italy, Roumania, and the United States. 
By an ordinance of July 31, 1916, issued by the Bundesrath, the 
Chancellor was authorized to order the liquidation of all enterprises 
or branch houses whose capital was owned wholly or in major part 
by English subjects, or which were until the outbreak of the war 
directed or supervised from places within British territory. The pro- 
cedure of liquidation and the function of liquidators were essentially 
the same as those of the ordinance of November 26, 1914, relating 
to the liquidation of French concerns. 38 

German Sequestration Measures in Belgium. By a decree of the 
Governor-General of Belgium of February 17, 1915, enemy houses and 
branches of enemy houses were placed under the regime of compul- 
sory administration. Embraced within this category were those 
whose directors or managers were subjects of enemy countries, those 
one-third of the capital, property or direction of which were in enemy 
hands, those whose principal business was in enemy territory, those 
the management of which by Germans was required by the interests of 
Germany, and those whose exploitation was calculated to affect in- 
juriously the interests of the German Empire. Administrators were 
to be appointed by the Commissioner-General of Banks and they were 
to take the place and perform the duties of the existing directors, the 
rights of owners, agents and directors being suspended during the 
period of sequestration. All expense of administration, including 
the salaries of the sequestrators, was to be borne by the house or 

37 French text in Clunet, 1917, pp. 1523 ft*. 

38 Text in Reulos, pp. 491-3, and Eccard, pp. 261-263. In November, 1917, 
the provisions of this deoree were extended to apply to the property and claims 
of American citizens. 
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business sequestrated. 39 By a decree of August 29, 1916, the Gov- 
ernor-General directed that any British concern of which the greater 
part of the capital belonged to British subjects, or whose directorate 
or management had its headquarters in British territory, might be 
liquidated and its affairs wound up. The power to order the liquida- 
tion of a concern was conferred on the chief civil administrator 
(verwaltungschef) and the Commissioner-General of Banks, but their 
orders were subject to the approval of the Governor-General. The 
liquidator was empowered to take possession of the concern and might 
alienate it en bloc or sell particular shares. The offense of secreting 
or concealing property subject to liquidation, or of furnishing false 
information, was punishable by a fine not exceeding 100,000 marks 
and imprisonment of not more than 5 years, or both, and the mili- 
tary courts were given jurisdiction of infractions of the decree. 40 
The measure appears to have been one of confiscation, and it was 
characterized by the British Secretary of State for Foreign Affairs 
as "a violation of the principles of international law." The Secre- 
tary of State also stated that he had received reliable information 
that the German Government had ordered certain establishments to 
hand over to the Reichsbank the balances of current accounts stand- 
ing in the names of French and British nationals. 41 

German, British and French Policy Compared. Comparing Ger- 
man policy in respect to the treatment of enemy property with that 
of Great Britain and France, we must admit that, in the beginning, 
at any rate, it was more liberal and more in accord with Rousseau's 
theory that war is a contest between armies and not peoples. 42 
German writers claim that Germany was driven to adopt the policy 

39 Text of the decree in Clunet, 1916, pp. 682-684; in Huberich and Speyer, 
German Legislation in the Occupied Territories of Belgium, 2nd series, pp. 98-100; 
and in Eccard, op. cit., pp. 247-249. 

40 Text in Bulletin Officiel des Lois et ArrHis, September 13, 1916. English 
translation in New York Times, November 14, 1916. 

41 International Law Notes, May, 1917, p. 73. 

42 In this connection, attention may be called to a decision rendered by the 
Beichsgericht on October 26, 1914, which said: "The German law of nations does 
not admit the view of certain foreign codes according to which war from the 
economic point of view must be extended to the subjects of the enemy states. 
It starts from the contrary principle that war is made solely against the enemy 
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of compulsory administration and liquidation as a measure of reprisal 
against France for putting German enterprises and property under 
sequestration. France, they contend, was not justified in resorting 
to this extreme measure because the German Government had tem- 
porarily closed its courts to Frenchmen domiciled outside the Em- 
pire. As a matter of fact, they assert, the courts were open prac- 
tically without restriction to all enemy subjects domiciled in German 
territory. In the beginning, Germany took no action whatever 
against enemy property or business undertakings, and even after it 
was known in Germany that the French courts were proceeding to 
sequestrate German property and houses of trade, the Germans went 
no further than to place French undertakings under supervision. 
Unlike the French measures, it was said, this policy of surveillance 
did not generally prohibit the carrying on by their owners or agents 
of French business enterprises in German territory. The official 
supervisors under whose oversight these enterprises were placed were 
limited mainly to seeing that the business was not operated to the 
detriment of the national interests. There was no seizure of enemy 
goods and no serious interference with the management of enemy 
houses of trade or business undertakings. It was only after the French 
policy of wholesale sequestration had been adopted and put into 
effect that Germany felt obliged as a measure of reprisal to resort 
to a similar policy, as she did by the decree of November 26, 1914. 43 

state as such and that the subjects of an enemy state are assimilated from the 
civil point of view to nationals in the same measure as they were before the war, 
except in so far as otherwise exceptionally provided for by law." The court 
admitted, however, that this principle might be derogated from by exception as a 
measure of reprisal. Text in Soergel, Bechtsspreehung, p. 75; also quoted by 
Curti, in an article entitled De la Condition des Sujets Ennemis selon la Legisla- 
tion et la Jurisprudence Allemandes, in Olunet, 1915, pp. 785 ff. See also Clunet, 
1916, p. 1131, and 1917, p. 456. 

43 Commenting on the German legislation in respect to the treatment of 
enemy aliens, an English writer in the Journal of the Society of Comparative 
Legislation (January, 1915, p. 54), remarks: "Suffice it to say that the emer- 
gency provisions taken as a whole are creditable to Germany and its jurispru- 
dence. They exhibit no spirit of vindictiveness. If there is retaliation, it is only 
resorted to where the rights conceded by Germany are refused by us. The disa- 
bilities and prohibitions, in a word, are no more than reasonable safeguards which 
a belligerent may exact in the presence of this hideous anomaly — War." 
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Having once inaugurated the regime of compulsory administra- 
tion, the Germans appear to have carried it out with their usual 
thoroughness. Loud complaints were made in France that the Ger- 
man measures against French houses and property were arbitrary, 
wasteful, confiscatory and entirely unjustified by anything the French 
had done. German administrators, it was pointed out, were neither 
appointed by nor subject to the control of the courts, as were the 
sequestrators in France; consequently, they were free to deal with 
enemy property and enterprises as they pleased. The French policy 
of sequestration, it was said, had been adopted mainly with a view 
to conserving enemy property from waste or destruction and for 
preventing its use for the benefit of the enemy; in Germany, on the 
contrary, the policy of forced administration was resorted to as a 
weapon of war; it had the character of spoliation, and in the case 
of Belgium in particular it amounted in effect to confiscation. 4 * Ger- 
man policy in respect to French property and enterprises in Alsace- 
Lorraine especially has been the subject of severe criticism by French 
writers. German administrators were put in control of thousands 
of French houses and other enterprises; many of them were wound 
up and their affairs liquidated, and charges were made that their 
funds in some cases were used by the German authorities for forced 
subscriptions to war loans. 45 Liquidations and forced sales appear 
to have greatly multiplied under the administration of Chancellor 
von Hertling, and throughout the autumn of 1917 the columns of 
German newspapers were filled with advertisements of the sales of 
French houses and estates. These measures, it is alleged, were ap- 
plied not only to French nationals, but also to German subjects in 
Alsace-Lorraine whose sons had emigrated to France or were serv- 
ing in the French army, and to Alsatian families who were "affili- 
ated" with individuals or families of French nationality. This pol- 
icy of spoliation and confiscation, for such it was in effect, was at 
first defended as a legitimate measure of reprisal, but in consequence 
of the refusal of the French Government to resort to the policy of 

*4 The character of German and French measures is contrasted in M. Eccard's 
Biens et InterHs Francois en Allemagne et en Alsace-Lorraine (1917). 
«SClunet, 1915, pp. 1078-1079; 1916, p. 1547. 
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confiscation, the German authorities ceased to invoke the excuse of 
reprisal, and defended the German policy on the ground that it was 
in the "interests of the Empire." 46 

D. In the United States 

Policy in Respect to Business. The policy of the United States 
followed the general lines adopted in Great Britain and France, 
although there were some important differences. The legislation in 
respect to the treatment of enemy business undertakings and prop- 
erty is for the most part found in the Trading with the Enemy Act 
of October 6, 1917, and in the various executive orders issued by 
the President in pursuance of the authority conferred upon him by 
this act. 47 In respect to the conduct of enemy business in the United 
States, the Act empowered every enemy or ally of enemy insurance 
company and every enemy or ally of enemy doing business in the 
United States through an agency or branch office or otherwise, to 
apply to the President of the United States for a license to continue 
the said business. The President was authorized to grant or refuse 
licenses and to revoke those once granted in his discretion. The 
power thus conferred on the President was in turn delegated by him 
to the War Trade Board. 48 

The license thus authorized might specify the conditions under 
which the business should be carried on and prescribe regulations 
for the control and disposition of the company's funds. The Presi- 
dent was further empowered to prohibit any or all foreign insurance 
companies from doing business in the United States whenever in his 
opinion the public safety or public interest might require. 49 No 

46 New York Times, October 22, 1917. 

47 Printed in Supplement to this Journal, January, 1918. 

48 Whenever the board refused to grant a license, the Alien Property Custo- 
dian took charge of the business and managed, operated or liquidated its affairs. 
A large number of licenses appear to have been granted with a view to liquidation 
under the management and control of the Custodian. The power to license insur- 
ance companies was delegated by the President to the Treasury Department. 

49 This power was delegated by the President to the Treasury Department 
and in pursuance of this authority an order was issued by the Department on 
November 26, 1917, prohibiting all enemy and ally of enemy insurance companies, 
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provision was made for the appointment of controllers, managers, 
administrators, sequestrators, and the like, as was done in other coun- 
tries. Instead of following the German policy of compulsory ad- 
ministration through the agency of a government appointed admin- 
istrator, American policy was to require a reorganization of the 
directorate in the case of enterprises in which the board of directors 
was composed wholly or in part of enemy subjects. In such cases the 
Alien Property Custodian took possession of the enemy interests in 
the enterprise and appointed directors to represent such interests, 
or an entirely new board in case the business was wholly enemy- 
owned, and the board as thus reorganized carried on the business 
as before. 50 

By an executive order issued by the President on February 26, 
1918, prescribing rules and regulations concerning the duties of the 
Custodian, the latter, however, was authorized to "manage, conduct 
and operate" any enemy business wherever its continuation "seemed 
to be necessary to prevent waste or to protect such business," and 
in the management, conduct or operation of such business he was 
authorized to exercise "every right, power and authority of the 
enemy." B1 

Policy in Respect to Property. As to the treatment of enemy- 
owned property in the United States, the Trading with the Enemy 

except those engaged in the business of life insurance, from doing business in the 
United States. Life insurance companies were permitted to carry out their exist- 
ing contracts, but were forbidden to write new business. The affairs of all others 
were wound up and liquidated. By an executive order of November 12, 1918, the 
Custodian was given authority to take over the assets and affairs of all enemy 
insurance companies then in the process of liquidation. It was announced that 
their stock would be sold at public auction. Already, on July 14, 1917, the 
President had issued a proclamation prohibiting companies engaged in the busi- 
ness of marine and war risk insurance from continuing their business, and de- 
claring that their existing contracts should be suspended during the period of the 
war. The purpose of the measure was to prevent information regarding the 
movement of American vessels from reaching Germany through the agents of 
such companies, who had a right to inspect all vessels upon which they carried 
insurance. 

50 See a report of the Custodian to the President, in the Official Bulletin, 
January 26, 1918. 

51 Text of the order in the Official Bulletin, March, 1918. 
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Act authorized the President to appoint an "Alien Property Cus- 
todian," with power to receive all money and other property in the 
United States due or belonging to an enemy or ally of an enemy, 
which might be paid, conveyed, transferred, assigned or delivered 
to him, and to hold, administer and account for the same under the 
general direction of the President. 62 Every corporation and every 
unincorporated association, company, or trustee, issuing shares or 
certificates representing beneficial interests was required within sixty 
days to transmit to the Custodian a list of the officers, directors or 
stockholders of enemy or allied nationality residing within or without 
the United States, of such corporation or company, together with 
a statement of the amount of their holdings. All persons holding 
property for or on behalf of an enemy or ally of an enemy, or in- 
debted to such person, were required to report the fact within thirty 
days to the Custodian with such particulars as the latter officer 
might require, and the President was empowered to require any 
money or other property due or belonging to an enemy or ally of 
an enemy not holding a license, to be paid over to and delivered to 
the Custodian. Any payment, conveyance or delivery of money or 
other property to the Custodian was to be a full acquittance and 
discharge of the obligation of the person making it. The Custodian 

62 The law was interpreted to apply to property in the United States owned 
or controlled by any and all persons residing or domiciled in the territory of the 
enemy or ally of an enemy, even when the owner was an American citizen. In a 
number of instances vast properties owned by American citizens of German origin, 
who at the time were in Germany, were taken over by the Custodian. Like- 
wise, the property holdings of a number of wealthy American women who had 
married German or Austrian subjects were taken over. In the former case, the 
domicile of the owner was taken as the test of the liability of his property to 
sequestration; in the latter case the citizenship of the owner was made the test. 

By an executive order of February 5, 1918, German and Austro-Hungarian 
subjects who had been interned and were in the custody of the War Department 
were declared to be "enemies" within the sense of the Trading with the Enemy 
Act. Their property was therefore subject to seizure by the Alien Property 
Custodian. By an executive order of May 31, 1918, the Custodian was authorized 
to take over property in the United States of enemies interned in England and 
Prance, of persons who since April 6 were guilty of disseminating enemy propa- 
ganda, of persons whose names were on the enemy trading list, and of persons 
who at any time since April 4, 1914, had been resident within enemy territory. 
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was required to deposit in the Treasury of the United States all 
moneys paid to or received by him, and the Secretary of the Treasury 
was authorized to invest the same in United States bonds or certifi- 
cates of indebtedness under such regulations as the President might 
prescribe. 52 " All other property placed in the hands of the Custodian 
was to be "safely held and administered" by him. The Custodian 
was vested with all the powers of a common law trustee in respect 
to property, other than money, placed in his possession, and subject 
to such rules and regulations as the President might prescribe; he 
was authorized to manage the same and might dispose of it by sale 
or otherwise, or exercise rights appurtenant thereto, including sale, 
whenever it was regarded as necessary to protect it, prevent waste, 
and safeguard the interests of the United States therein. 

Comparing the powers of the American custodian with those of 
the corresponding official in England, France and Germany we note 
several differences. Compared with the English custodian, his powers 
were somewhat larger, since he was not limited to receiving enemy 
property vested in him by the courts, but could take possession with- 
out judicial authorization, and he had the power to wind up the 
affairs of any concern or estate in which an enemy subject had an 
interest, whereas in England the latter power belonged to the Board 
of Trade and not to the custodian. Unlike the French sequestrator, 
he was not subject to the control of the courts, except as any trustee 
is, but was under the supervision and direction of the President. 
On the whole, his powers appear to have been more like those of 
the German administrator (Zwangs verwalter). 

Sale of Enemy Property. The Trading with the Enemy Act 
appears not to have intended to give the Custodian any general power 
to sell enemy property further than was necessary to protect it 
against waste and to preserve the interests of the United States in 
the same. 63 But by a clause in the Urgent Deficiency Bill, approved 
March 28, 1918, the Custodian was given a general power to sell 

52* Down to July 31, 1918, $42,970,027 of such funds had been invested in 
Liberty Bonds (Off. Bui., August 6, 1918). The total amount of property taken 
over by the Custodian was valued at more than $700,000,000, 

53 Sec. 12, paragraph 4. 
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any property in his custody, subject to the condition that it must 
be sold only to American citizens and in public to the highest bidder, 
unless the President should otherwise direct. By an executive order 
of April 2d, the President authorized the Custodian to sell at private 
sale and without advertisement a large number of articles of personal 
property. The policy of the Custodian was to sell only such articles 
as cotton, tobacco, grain, etc. The avowed purpose of the measure 
conferring upon the Custodian the general power of sale was to de- 
stroy the enormous financial power which had been built up in the 
United States by Germans resident in Germany, and to root out 
German influence. 54 

During the debates in the Senate on the proposition to confer on 
the Custodian the general power to sell enemy property, the question 
was raised as to whether such action would not be in contravention 
of the treaty of 1799 between Prussia and the United States. Ap- 
parently the only provision of the treaty which has any bearing on 
the subject is Article 23, which allows the merchants of either coun- 
try in the event of war a period of nine months to collect their debts 
and settle their affairs before departing with their effects. This 
period having expired on January 6, 1918, the freedom of departure 
allowed by Article 23 ceased to exist. The article, however, con- 
tained the further provision that various classes not comprehended 
in the category of "merchants" should be allowed to continue their 
respective employments and should not be "molested in their persons, 
nor should their houses or goods be burnt or otherwise destroyed, 
nor their fields wasted by the armed forces of the enemy into whose 
hands they may happen to fall ; but if anything is taken from them 
for the use of such armed force, the same shall be paid for at a 
reasonable price." This treaty stipulation was, however, clearly in- 
applicable to property owned in the United States by persons residing 
or domiciled in Germany. It evidently had in mind the protection 
of peaceable noncombatant enemy aliens who remained in the United 
States after the outbreak of war, and not those who were abroad 
and engaged in carrying on war against the United States. 

It does not in fact appear that the property of any German sub- 
54 Compare the New York Times, March 12, 1918. 
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ject residing in the United States not actually engaged in making war 
against the United States and not interned, was seized or sold. 85 
Seizures and sales were in the main limited to property owned, 
not by enemy aliens residing in the United States, but by enemy 
subjects residing or domiciled in the enemy country and embracing 
such persons as the Emperor, the late Chancellor Bethmann Hollweg, 
and many capitalists belonging to the ruling class who held enormous 
property interests in the United States and who were actually en- 
gaged in making war against the government and people of the 
United States. It is not clear from the terms of the text or from 
the debates what was intended to be the eventual disppsition of the 
proceeds from the sale of such property. If it was intended that 
the proceeds should be held in trust for the benefit of the owners, 
with whom an accounting should be made at the close of the war, 
the act is hardly open to criticism. 58 " If, on the contrary, no such res- 
titution is contemplated or intended, the measure is one of plain con- 
fiscation, and it is hard to see how it can be reconciled with the 
established rule of international law in respect to the immunity of 
private property in land warfare. Nevertheless, it might be argued, 
and was in fact argued during the debates in the Senate, that the 
confiscation of German-owned property in the United States was a 
justifiable measure of reprisal for Germany's conduct in destroying 
unlawfully the lives and property of American citizens on the high 
seas. 

Apparently it was the intention of Congress that the whole ques- 
tion of restitution should be left for determination by the treaty of 
peace at the conclusion of the war, the idea being that a claim would 

55 In November, 1917, the Custodian gave public assurances in consequence 
of a report that heavy withdrawals by Austrians and Hungarians of their bank 
deposits were contemplated, that the government had no intention of seizing 
such funds and that there was no thought of confiscating or dissipating the 
property of enemy aliens residing in the United States. New York Times, Novem- 
ber 14 and December 10, 1917. 

55" Jn June, 1918, the Custodian appeared before a committee of Congress 
and urged that title to enemy property should be vested in him in order that he 
might convey a clear title to property sold, and thus remove the possibility of its 
being returned to the original owners. But it does not appear that the authority 
was given. 
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be presented to Germany for damages on account of the unlawful 
destruction of American lives and property at sea by the German 
naval forces, and a balance struck between the amount so claimed 
and the amount of the proceeds derived from the sale of German- 
owned property in the United States. On this assumption, the seiz- 
ure and sale of German-owned property in the United States by the 
American Government, severe and unprecedented as it may seem, 
can be justly defended. It was rather a measure of reprisal resorted 
to with a view to obtaining from the enemy's resources funds out 
of which to indemnify citizens of the United States for injuries and 
losses of life and property sustained by them in consequence of un- 
lawful methods of warfare practiced by an enemy which refused 
to conform his operations to the recognized laws of war. As is 
well known, Germany at the close of the Franco-German War of 
1870-71 demanded and secured an indemnity from France for certain 
acts which the German Government insisted were contrary to the 
established rules of international law. The Government of the United 
States may justly claim a like indemnity from Germany at the close 
of the present war, and if the justice of the claim is well established 
the sums derived by the Government of the United States from the 
sale of German property found within its jurisdiction may be justly 
applied to the payment of such indemnity. In that case it will be 
for the German Government to indemnify such of its subjects as 
have suffered losses, as the French Government indemnified its na- 
tionals under similar circumstances in 1871. 

In the meantime the recourse of reprisal against the United States 
was open to Germany. The property of American citizens in Ger- 
many could have been seized and sold as German property in the 
United States has been seized and sold. In fact, the German Gov- 
ernment in March, 1918, caused the American Government to be in- 
formed that it would adopt measures against American-owned prop- 
erty in Germany, similar to those taken by the Government of the 
United States against German property, 56 and in October it filed a 

56 New York Times, March 19, 1918. Already, in October, 1917, the German 
decrees in respect to compulsory notification and administration of enemy-owned 
property were extended to apply to American property in the Empire. New 
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formal protest against the American policy of selling German prop- 
erty and especially against the authority given the President to dis- 
pose of the North German Lloyd and Hamburg- American steamship 
establishments in New Jersey — this on the ground that it was in vio- 
lation of the spirit of the treaties of 1785, 1799 and 1828. 56a 

E. In Other Countries 

Hungary, Bulgaria, Roumania and Italy. In Hungary a law sub- 
stantially the same as the German ordinance was passed relating to 
the supervision of business undertakings, and all persons were re- 
quired to notify the Minister of Commerce of any debts due by them 
to persons residing in enemy territory. The Minister was authorized 
to forbid the payment of such debts or to require the amount to be 
deposited in the Austro-Hungarian bank. 57 It is not known to the 
author whether enemy property was placed under sequestration or 
forced administration as in Germany. The Bulgarian Government 
"in consequence of the bombardment by the Entente armies of 
Dedeagatch contrary to international law, and in the course of which 
numerous private houses were destroyed," is reported to have put 
under sequestration all French and English property as a security 
for the indemnification of Bulgarians who suffered from the bom- 
bardment. In September, 1916, it was announced that the Rou- 
manian Government had decided to sequestrate all German capital in 
the country, including bonds of the Roumanian Government held by 
Berlin bankers, and amounting to some $150,000,000. Aside from 
these bonds, German investments in Roumanian undertakings amount- 
ing to some $60,000,000 were also sequestrated. 58 In Italy, as in 
most other belligerent countries, "establishments" in which there 
was an enemy interest were placed under sequestration, and pro- 
York Times, November 22, 1917. American holdings in Germany were of course 
small in comparison with German holdings in the United States, the proportion 
being estimated at about 100 to 1 in favor of the United States. The value of 
American owned property in Germany was estimated at about $14,000,000. 

56«Text in N. Y. Times, October 18, 1918. 

57 Richard King, Solicitors' Journal and Weekly Reporter, December 19, 
1914, p. 143. 

88 London Weekly Times, September 8, 1916. 



TREATMENT OF ENEMY ALIENS 769 

vision was made for their liquidation in certain eases. The bar of 
Milan complained that the Italian Government did not go further 
and place under sequestration all German property, including 
credits, securities, etc., if it did not even demand confiscation. 59 

Seizure of the Venetian Palace at Borne. One act of the Italian 
Government, however, which evoked protest from the Vatican and 
from the Government of Austria-Hungary, was the decree of August 
29, 1916, "retaking" possession of the Venetian palace at Rome, an 
imposing pile constructed in the fifteenth century for the Borgia 
family, belonging to the Austro-Hungarian Government and occupied 
by its embassy to the Vatican. The reason alleged for the seizure 
of the palace was the numerous Austrian atrocities against the law 
of nations and the destruction by Austro-Hungarian aviators of 
Italian historic monuments and edifices. 60 The Pope addressed a 
protest to all governments represented at the Holy See against the 
action of the Italian Government as an encroachment upon the rights 
of the Pontiff to whom the Austrian Papal Ambassador was ac- 
credited. 61 To this the Italian Government replied that the retaking 
possession of the palace did not affect the rights and prerogatives of 
the Holy See, and that it was no violation of the Italian Law of 
Papal Guarantees, but merely a war measure against enemy property 
remaining in Italian territory. Moreover, the Pope, never having 
accepted the Law of Guarantees, had no right to invoke its provisions 
in his favor. Finally, he was reproached for having refrained from 

69 The text of the protest of the bar may be found in an article by Professor 
Valery, entitled La Condition des Biens des Sujets Ennemis et le Barreau de Milan, 
in Clunet, 1917, pp. 893 ff. German and Austrian property holdings in Italy were 
enormous, and included many villas of princes, vast landed estates, and numerous 
financial houses, industrial enterprises, etc. 

60 When Venice became a part of the Italian Kingdom in 1866, the Italian 
Government allowed the Austro-Hungarian Government to retain possession of 
the palace. According to the Italian view, the seizure of the palace in 1916 was 
simply the resuming possession of the property which the Austro-Hungarian 
Government had been allowed to occupy merely by sufferance. The Spanish 
Embassy, which had taken charge of Austro-Hungarian interests in Italy after 
the breaking off of diplomatic relations between the two countries and which now 
occupied the palace, was notified at the time the above-mentioned decree was 
issued to remove the archives by October 31st. 

61 The Austrian Papal representative had left Rome at the time. 
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protesting against Austrian and German atrocities, which included 
the destruction of many religious edifices and historic monuments, 
but was content to raise his voice against violations of international 
law only when his own rights were affected. 62 

F. Patents, Trade-Marks and Copyrights 

British Policy. The policy of dealing with that peculiar species 
of property consisting of patents, trade-marks, designs and copyrights 
occupied the attention of most of the belligerent governments, though 
it was less difficult than the problem of dealing with other forms of 
enemy property, and on the whole the practice has been much more 
in accord with the principles of humanity and justice, to say nothing 
of the more liberal and enlightened principles of international law. 
In several of the belligerent countries the number and value of patents 
held by enemy subjects was very great. This was notably true of 
England and the United States, where patents to many valuable in- 
ventions were held by German subjects resident in Germany. Under 
the English common law it is unlawful for a patentee or licensee or 
the proprietor of a registered trade-mark or design, who is a person 
of enemy nationality or domicile, to carry on any trade or business 
in British territory in respect to such property during the continu- 
ance of the war. He cannot, therefore, manufacture or sell in British 
territory any articles for which he holds a patent or a design or apply 
any of the processes in respect to which he has a monopoly. But, 
obviously, if the exploitation of enemy patents were totally inter- 
dicted in a country where the manufacture of many of the most im- 
portant articles is controlled by enemy patentees, the country might 
find itself deprived of the use of many articles which are required 
for the national defense and the maintenance of its economic life. 

The British Parliament enacted shortly after the outbreak of the 
war a law empowering the Board of Trade, in its discretion and on 
the application of any person, to avoid or suspend wholly or in part, 
subject to such conditions as it might determine, any patent or license 
granted to a subject of an enemy state, or the registration of any 

62 See an article by E. L. in Clunet, 1917, pp. 139 ff. 
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trade mark or design to which an enemy subject or any person carry- 
ing on business in an enemy state might be entitled. But before 
issuing such an order, the Board of Trade was required to satisfy 
itself that it was in the general interest of the country or section of 
the community, or of a trade, that such article should not be manu- 
factured or such process carried on or such trade mark registered. 
The Board was authorized to grant licenses to any British subject 
for the exploitation of patents held by enemy persons, subject to 
such conditions as it might see fit. As to trade-marks, however, it 
could only avoid or suspend registration but not grant licenses. 63 A 
large number of applications for orders avoiding or suspending 
enemy patents were granted by the Board of Trade,** and licenses 
were issued to British subjects to manufacture the articles the patents 
for which were thus suspended, whenever in the opinion of the Board 
considerations of public policy made it desirable. 65 British licensees 
in such cases were required to pay the royalties due the enemy 
patentee to the public trustee, the same to be held by him until the 
end of the war, when they would be disposed of as the government 
might determine. Licensees were required to keep accounts, allow 
the inspection of the same, and in some cases to allow the inspection 
of the business premises. The policy of the British Government was, 
therefore, not to confiscate the rights of enemy subjects in patents 
or registered designs granted under its authority, but merely to sus- 
pend them, and to confer upon British subjects for the time being 
the right to exploit them whenever the interests of the national de- 
fense or the economic life of the country required, the ultimate rights 

63 Pulling, Manual of Emergency Legislation, pp. 226-236; Baty and Morgan, 
op. <nt., pp. 546-550. 

64 See an article by John Cutter, K. C, in the Solicitors' Journal and Weekly 
Reporter for November 14, 1914, p. 54. See also the issue of the same journal 
for November 7, 1914, p. 39. 

65 British Patent Journal, February 21 and May 9, 1917. With a view to 
safeguarding British capital invested in the manufacture of articles controlled by 
German patents, it is said that the British Government gave assurances to 
licensees that they would be allowed to continue to exploit such patents after 
the close of the war and until their expiration. See an interview by Mr. A. E. 
Parker, a New York patent attorney, in the New York Times, April 14, 1917, 
and an interview by Mr. Lawrence Langner, ibid., April 13, 1917. 
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of the owners being preserved. With a view to preserving the pro- 
prietary rights of British subjects in patents issued to them by enemy 
governments, the Board of Trade on September 23, 1914, granted a 
general license for the payment in enemy countries of any fees neces- 
sary for obtaining the grant or renewal of patents or for obtaining 
the registration of designs or trade-marks or the renewal of the same 
in enemy countries. By way of reciprocity, the German Chancellor, 
on October 13th, issued a proclamation allowing payments to be 
made in England for a similar purpose by persons domiciled in Ger- 
many, and subsequently this privilege was extended to allow pay- 
ments to be made in France, Eussia and Eoumania. 66 

French Policy. The policy of the French Government was similar 
in principle to that of Great Britain. The matter was not dealt with 
by legislation, however, until some ten months after the outbreak of 
the war. By an Act of Parliament of May 27, 1915, the exploitation 
of patents and the use of trade-marks owned by German and Austro- 
Hungarian subjects, or held in their behalf, was forbidden in the 
interest of the national defense. There was no intention, however, 
of revoking or confiscating them. The Act provided that where the 
manufacture and sale of the patented article was necessary to the 
national defense or was in the public interest, the government might 
exploit directly the patent or grant the privilege of exploitation to a 
French, allied or neutral concessionaire.* 7 Assignments of patents, 
the granting of licenses, and transfers of trade-marks, properly made 
before the outbreak of the war to enemy subjects, were to be re- 
spected and given full effect, but the beneficiaries were forbidden to 
make any payments to enemy subjects. No grant for a patent for 
which application had been made since August 4, 1914, in the case 

66 But by a proclamation of December 28, 1916, the permission thus granted 
to pay fees of this kind in enemy countries was restricted so as to apply only 
to Subjects of Germany or her allies and to neutral persons. A British subject, 
therefore, domiciled in Germany could not avail himself of this privilege. See 
Huberich in the Solicitors' Journal and Weekly Reporter, Vol. 61, p. 180. 

67 Text of the law in Reulos, Manuel des Siquestres, pp. 23 fl\, and Clunet, 
1915, pp. 258 ff. See, also, Thery, "Emergency Legislation of France," London 
Solicitors' Journal, October 23, 1915, pp. 4-5. The texts of the laws And ordinances 
of France, Germany, England and Austria-Hungary relating to the treatment of 
enemy patents may be found in Clunet, 1915, pp. 960-978. 
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of German subjects, or since August 13th in the case of Austro- 
Hungarian subjects, could be made unless otherwise ordered. As in 
other countries, French owners of German patents were allowed to 
transmit to Germany the necessary sums for the payment of fees 
for renewal and the like. 

German Policy. By an ordinance of September 10, 1914, the 
Patent Office, upon application, was empowered to grant to the owner 
of a patent, who by reason of the war was placed in a position of 
not being able to pay the annual fees, an extension not exceeding 
nine months, beginning with the date when payable and without 
penalties. Furthermore, where it could be shown that by reason of 
the state of war a person had been prevented from complying in 
due time with any regulation prescribed by the Patent Office, a 
restitutio in integrum might be ordered, provided application was 
made within two months from the date when the act should have 
been done. These provisions operated in favor of subjects of a 
foreign state only if similar concessions were granted to subjects of 
the German Empire by the foreign state, and if such reciprocity 
had been recognized by notification in the German Official Gazette. 68 
As has been said, the German Government by way of reciprocity 
allowed Germans holding patents in England to make the necessary 
payments there for the purpose of preserying or renewing their 
patents. 

In October, 1914, the Reichsgericht was called upon to decide 
the question as to the rights of a citizen of France who had applied 
for a patent in Germany under Article 4 of the Paris Convention 
of 1883 for the international protection of industrial property. This 
convention had been duly approved and ratified by the Bundesrath 
and Reichstag, and was held to be a part of the law of the German 
Empire. The court ruled that until a law had been passed limiting 
the rights of enemy aliens under the convention, they must be re- 
garded as entitled to the same protection as those of German sub- 
jects. War, said the Imperial Court, is a contest between states as 
such and not between peoples ; hence, enemy subjects must be assimi- 
lated to the condition of nationals in respect to their private rights. 

esHuberich, op. tit. 
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Therefore, they were entitled to the same protection as that which 
they enjoyed before the outbreak of the war, subject only to such 
exceptions as might have been made expressly by law. The pro- 
visions of the above-mentioned convention could not, therefore, be 
regarded as having been terminated or suspended by the outbreak 
of the war between the contracting parties. 68 Even if the convention 
had been so terminated or suspended, said the Imperial Court, it 
would have had no effect upon vested rights of enemy aliens. The 
applicant had filed his application before the outbreak of the war 
and had thereby acquired a vested right under Article 4 of the con- 
vention. In conclusion, the court declared that international con- 
ventions dealing exclusively with civil matters are not affected by 
war, and unless legislation to the contrary based on reprisal has been 
enacted, judges must give effect to such conventions. 70 

The British Comptroller of Patents made a similar ruling in re- 
spect to the status of copyrights held in England by German authors. 

By an ordinance of July 1, 1915, T1 however, the Bundesrath con- 
ferred on the Chancellor power to limit or suppress in the public 
interest the rights of enemy subjects and of persons residing in enemy 
territory, in respect to patents and trade-marks. But, as in other 
countries, the exploitation of enemy patents under specified condi- 
tions, when it was required by the public interest, could be conferred 
on German licensees, and in fact such licenses were granted in a 
good many cases, the royalties due to the owners being paid into the 
Imperial Treasury. 72 

Apparently the only substantial difference between the legisla- 
tion of Germany and that of the other countries was the authority 
which seems to have been conferred on the Chancellor by the ordi- 
nance mentioned to abolish the rights of enemy patentees. It has 

69 The Supreme Court of Japan, however, seems to have held that the out- 
break of war between Germany and Japan suspended the convention as between 
those two Powers. Text of the decision in Clunet, 1916, p. 653. 

70 The text of this decision, so highly creditable to the Reichsgerieht, may be 
found in Soergel, Kriegsrechtsspreohung und Kriegsrechtslehre, p. 75; French 
translation in Clunet, 1916, pp. 1314 ff. 

71 French text in Clunet, 1915, pp. 962 ft. and 1916, pp. 105-106. 

72 Some instances are mentioned in Clunet's Journal, p. 107, 1916. 
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been stated, however, that the power thus conferred was exercised 
only in a limited number of cases. 78 

Legislation in the United States. The status of patents, trade- 
marks and copyrights held in the United States by enemy subjects 
was denned by the Trading with the Enemy Act of October 6, 1917. 74 
This Act allowed enemy subjects to file applications in the United 
States for patents, trade-marks and copyrights, 75 and to pay the 
necessary fees, and in case of inability to make the payments or per- 
form other necessary acts on account of the war, they were to be 
allowed an extension of time up to nine months, provided their gov- 
ernments accorded reciprocity of treatment. With the consent of 
the President, payments of fees might be made in the enemy country 
by American citizens for the renewal or preservation of their patents, 
trade-marks and copyrights in such country. As in the other bellig- 
erent countries, provision was made for granting licenses to Ameri- 
can citizens for manufacturing or producing, during the duration of 
the war, articles patents for which were held by enemy subjects, and 
for using trade-marks, copyrights, etc. The authority to grant li- 
censes was delegated to the President to be exercised by him when- 
ever in his judgment the public welfare required. 76 

73Clunet, 1917, p. 106. As to Austrian legislation, see Clunet, 1915, pp. 
968 ff. In August, 1916, the Austrian Government, "by way of retaliation" 
against England and France, decreed that patents and trade-marks held by the 
nationals of these countries might be restricted or abolished by the Minister 
of Public Works, in the public interest. London Solicitors' Journal, August 26, 
1916, p. 713. According to the press dispatches the Russian Government went 
to the length of "appropriating" all patents owned by Germans and relating to 
"war inventions," and declared all others to be "invalid." 

7 * The provisions of the Act applied equally to subjects of governments in 
alliance with an enemy of the United States. 

75 On April 16, 1918, however, the President issued an order directing that 
no patents or copyrights should in the future be issued to enemy subjects, and 
the permission given American citizens to apply for patents in enemy countries 
was revoked. It was stated in October, 1917, that 200 applications for patents 
from German subjects were on file in the Patent Office, but that action on the 
same was being deferred until information was received as to what policy Germany 
was pursuing. 

76 The President in turn delegated to the Federal Trade Commission the power 
thus conferred upon him. See the Executive Order of October 12, 1917, in Sup- 
plement to this Joubnal, January, 1918, p. 51. 
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A very liberal provision was that which authorized enemy owners, 
at the close of the war, to institute proceedings in equity against 
licensees for the recovery of compensation for the use and enjoyment 
of their patents, trade-marks or copyrights, and which authorized 
the courts to adjudge and decree a reasonable royalty, the amount 
to be paid out of the fund deposited by the licensee. They were like- 
wise empowered to prosecute suits against other persons than licensees 
to enjoin infringements of their rights. The law did not specifically 
declare for the avoidance and suspension during the war of the 
rights of enemy subjects in respect to patents, trade-marks or copy- 
rights, but its provisions were clearly based on the assumption that 
they were suspended. There was no thought, however, of annulling 
them or impairing their validity. 

On the whole, the policy of the United States was more liberal 
than that of any of the governments mentioned. In view of the 
large number of valuable patents held in Germany by citizens of 
the United States, it was to the interest of the United States to deal 
liberally with the holders of German patents here in order to secure 
reciprocity of treatment by Germany. Favorable treatment of Ameri- 
can patentees by the German Government was assured by reason of 
an even larger number of valuable patents held in the United States 
by German subjects. 

The Status of Copyrights. Various questions in regard to copy- 
rights held by persons of enemy nationality were raised by the war. 
Are belligerent governments bound to protect literary works and 
musical compositions of enemy authors who hold copyrights granted 
by such governments? Are international copyright conventions ter- 
minated by the outbreak of war between the contracting parties, or 
are they merely suspended, or do they remain unaffected? What 
was the effect of the war on the International Copyright Union cre- 
ated by the Berne Convention? The various belligerents fall into 
two classes, so far as international copyrights are concerned: first, 
those which are members of the International Copyright Union, that 
is, those which are parties to the Berne International Copyright 
Convention of 1886 ; and second, those which are not. The majority 
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of the European countries belong to the first class ; Russia, the Balkan 
states, Austria-Hungary and the United States fall within the second 
group. 77 The rights of the citizens or subjects of these latter coun- 
tries are regulated, so far as they are regulated at all, by individual 
treaties. 78 The Berne Convention contains a stipulation to the effect 
that the convention shall not be abrogated by the outbreak of war 
between the parties, but that the parties may annul or suspend it 
so far as they are concerned. 79 

In fact, although some of the belligerent governments treated the 
convention as having been suspended, it does not appear that any of 
the parties went to the length of treating the convention as abrogated, 
and, according to the principle laid down by the German Imperial 
Court, quoted above, in respect to the validity of the Paris Conven- 
tion of 1883 Relating to the International Protection of Industrial 
Property, the validity of the Berne Convention was not affected by 
the war. In most of the countries, enemy copyright holders were 
accorded the same treatment accorded to enemy patentees, and what 
was said above in regard to the treatment of the latter applies 
equally to the former» 

In the United States, for example, enemy subjects were allowed 
to file and prosecute applications for copyrights and pay the fees 
therefor, and American citizens were authorized to pay to enemy 
governments the necessary fees to obtain copyrights in such coun- 
tries, provided a license for this purpose was obtained from the 

77 he Droit d'Auteur, June 15, 1917, p. 68. The United States, though not a 
member of the International Copyright Union established under the Berne Con- 
vention, is in the anomalous position of enjoying the privileges of the union in 
consequence of its having entered into reciprocal copyright conventions with prac- 
tically all the countries which are members. See Howell, "International Copy- 
right Relations of the United States," Tale Law Journal, Vol. 17, pp. 348 ff. 

78 See an article on the general subject in the Solicitors' Journal and Weekly 
Reporter for October 24, 1914, pp. 4 ff. In 1898, the Attorney General of the 
United States gave an opinion that Spanish subjects were not entitled to the 
privileges of copyright conferred on Spanish subjects by proclamation prior to the 
outbreak of the war between Spain and the United States. That is, these rights 
were suspended by the war. H. Docs., 56th Cong., 2nd session, 1900-01, Vol. 99. 

79 The text of the Berne Convention may be found in Clunet's Journal du 
Droit International, 1887, pp. 780 ff.; the revised convention of 1908 may be found 
in ibid., 1911, pp. 685 ff.; see also ibid., 1917, p. 791. 
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President. 80 But by an order of the President, issued on April 16, 
1918, these privileges were revoked and thereafter no enemy subject 
could obtain a copyright in the United States, and no citizen of the 
United States could file an application with an enemy government 
for a copyright. 

The Trading with the Enemy Act 81 also provided that any enemy 
subject should be allowed to prosecute suits in equity to prevent in- 
fringements of copyrights in the United States in the same manner 
and to the same extent that he would be entitled to do if the United 
States were not at war. This liberal concession to enemy copyright 
holders was not accorded, however, by some of the belligerent gov- 
ernments. The German courts, for example, were not open to any 
enemy person domiciled outside the Empire. Nevertheless, under 
the decision of the Imperial Court referred to above, that the Paris 
Convention of 1883 was not affected by the outbreak of the war, the 
Berne Convention, to which Germany was a party, was equally un- 
affected, and consequently enemy copyright holders in Germany were 
fully protected. 82 

The view, however, that the Berne Convention was unaffected by 
the outbreak of the war does not appear to have been accepted by 
all the belligerent governments. The question was raised in England 
by an application from an English publishing house for a license to 
publish an English translation of Prince von Billow's Deutsche 
Politik. The Comptroller-General of Patents ruled that all treaties, 
such as the Berne Convention, between Great Britain and Germany, 
were suspended by the outbreak of the war. That being the case, 

80 Trading with the Enemy Act, sec. 10, pars, a and 6. In August, 1918, it 
was announced that the Alien Enemy Property Custodian would henceforth take 
over the royalties due on copyrighted enemy operas in the United States. 

81 Sec. 10, par. g. 

82 But certain French publishers complained to the Bureau of the Interna- 
tional Union that German publishers in fact were guilty of publishing and offering 
for sale in Switzerland pirated editions of works upon which French publishers 
or authors held copyrights in Germany, this in contravention of the terms of the 
Berne Convention. The Bureau in reply to these protests promised that energetic 
steps would be taken to prevent the circulation and sale of such publications in 
Switzerland. See the correspondence relating to the matter, in Clunet, 1916, 
pp. 551-555. 
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German authors were entitled to no protection under it against publi- 
cation of their writings in England. The Trading with the Enemy 
Amendment Act of 1916 had created a copyright in such publica- 
tions and had vested it in the public trustee. The ultimate disposition 
of the right and the royalties due thereunder was to be determined 
after the conclusion of hostilities. The granting of the license to 
publish the translation of Prince von Billow's book was, therefore, 
recommended by the Comptroller, and it was accordingly issued by 
the public trustee. This action, however, was criticized by many 
persons in England as being in contravention of the Berne Conven- 
tion. 83 

On the whole, however, there was a commendable disposition on 
the part of all the belligerent governments to respect the rights of 
enemy authors and publishers. 84 In some cases the interests of their 
own citizens required it, and the advantages of a contrary policy 
would have been more than offset by the loss. 

James "W. Garner. 

83 The president of the British Association of Publishers stated that numerous 
German works copyrighted in England were offered to British publishers for 
translation and publication. Those who offered them had in most cases not 
obtained permission from the German authors or publishers. The Association 
expressed the view that such an appropriation of enemy property rights was con- 
trary to the Berne Convention and would throw discredit upon the British nation, 
which was then struggling for the maintenance of international obligations. The 
hope was therefore expressed that every British publisher would refuse to publish 
any book copyrighted in England by a foreign author unless his consent had been 
obtained. Clunet, 1916, p. 550. 

84 Compare Howell in the Yale Law Journal, Vol. 17, p. 348. 



